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Yates County, New York State

|. EXECUTIVE SUMMARY

This report has been prepared for the Yates County Water Resources Alliance and the Yates County Soil
and Water Conservation District (SWCD) office in order to partially fulfill the requirements of the 2004
New York State Soil and Water Conservation Committee (SWCC) Level 2 mini-grant. This award was
designed by the State SWCC in an effort to promote consistency between local land use laws and
practices and those of the Statewide Phase Il Construction Permit. In order to advance this goal, this
report seeks to fulfill the following Level 2 mini-grant requirements:

e Carry out a gap analysis of local land use regulations on a county-wide basis using the NYS
Department of Environmental Conservation’s “Local Codes Assessment Worksheet”

¢ In examining these regulations, outline the ways, if present, that local laws begin to meet or exceed
the requirements of the State Construction Permit (GP 02-01)

e Summarize the findings of the gap analysis in a report for distribution and presentation to local
officials and relevant local decision-makers. The report should include summaries for each
community, as well as information on floodplain management, road ditch development and
maintenance and the connection of local laws and the code enforcement officer.

The purpose of this report is to identify changes that can be made to local laws based on relevant local
water quality needs. An overall goal is to provide municipalities with practical information so that they
may devise a pragmatic local strategy for addressing the issues outlined above. Relevance to effective
implementation is another important goal that this report should assist the Yates County SWCD in
meeting. Conveying the relevance of regulations and procedures to various departments, such as
highway, public works, and code enforcement, is therefore an important overall component to this mini-
grant project.

Genesee/Finger Lakes Regional Planning Council
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[l. INTRODUCTION

This report is designed to assist local government officials, elected leaders, municipal staff — such as
highway and department of public works officials — and boards — such as Planning Boards and Zoning
Boards of Appeal. It is intended to help them recognize the roles that municipalities can play in the
protection of water resources, in assessing local capacity and effectiveness of controlling nonpoint source
pollution, and outline the consistency with which their current local laws reflect those of GP 02-01, the
SPDES General Permit for Stormwater Discharges from Construction Activity, one of two components
which are commonly referred to together as “Stormwater Phase Il Regulations.” GP 02-02, the SPDES
General Permit for Stormwater Discharges from Municipal Separate Stormwater Sewer Systems (MS4s),
is the other component of Phase Il Stormwater regulations and will not be dealt with directly in this
report. Both General Permits are administered by the New York State Department of Environmental
Conservation.

The report has been structured in the following manner:

Chapter 111 of the report, Water and Land: A Background, provides a summary of the major concepts
associated with water degradation and protection.

Chapter IV, Overview of the Regulatory Framework for the Protection of Water Resources, provides a
comprehensive summary of the various local, state and federal entities that are involved in regulating and
managing natural resources. The chapter concludes with a brief overview of several pertinent New York
State Environmental Conservation Laws which local officials should be familiar with.

Chapter V of the report, What Can Be Done at the Local Level: Tools You Can Use, provides a synopsis
of issues that municipalities should consider when reviewing their local laws for relevance to water
resource protection.

Finally, Chapter VI, Assessment and Gap Analysis of Local Laws, presents the findings of a gap analysis
which was conducted using the NYS Department of Environmental Conservation’s “Preliminary Local
Codes Assessment Worksheet.” Each worksheet begins with a short explanation of findings for the
respective municipality.

Final reports distributed to the Yates County SWCD and the NYS SWCC will be unabridged and contain

the worksheets for all 12 municipalities in the county; municipalities will receive an abridged version of
this report which will contain only the worksheet for their respective municipality.
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Yates County, New York State

I1l. WATER AND LAND: A BACKGROUND

Abundant clean water is one of New York State’s greatest resources. Every citizen of New York benefits
from clean water and every citizen has a responsibility to protect this resource. Protecting water quality
involves many types of actions from many organizations and individuals. Local governments can play a
key role in watershed protection, having day-to-day contact with residents, businesses, and visitors, and a
clear view of the progression of activities on the ground. Local governments recognize that efforts such
as public education, municipal road de-icing techniques, stormwater management improvements,
sediment and erosion control regulations, and enforcement of existing local development controls can all
contribute to the protection of water resources.

A. WATER POLLUTION

Water is one of the most important of all natural resources. Biological processes necessary for all living
organisms require water. Although we have recognized the importance of water to both the environment
and society, we have often disregarded its value by polluting rivers, lakes, oceans, and groundwater. By
our actions, we have altered natural processes to the point where many organisms can no longer exist,
once-reliable sources of drinking water can no longer be used, and our ability to use water for recreational
purposes has been impaired. To combat pollution, we must understand the nature of the problem and
select and implement practices that reduce our impact upon this natural resource.

Thankfully, our understanding of the problem has grown over the past several hundred years. From the
construction of the first public water systems in the early 1800s that brought pure water to cities such as
New York and Philadelphia, to early 20th century sewer and waste disposal systems, to landmark federal
legislation, such as the Clean Water Act of 1972, our understanding of the necessity and desirability of
clean water has increased.

As direct (or “point source”) pollution from sewage and industry has decreased, thanks in large part to
State and Federal environmental regulations, attention has turned to other sources of water pollution.
Rainwater and melting snow flowing off of roofs, parking lots, streets, lawn, agricultural land, and
construction sites remains a primary source of pollution. This type of diffuse pollution is known as
“nonpoint source” pollution. While regulations such as the State Pollution Discharge Elimination System
(SPDES) Phase Il are meant to address these types of pollution, there is much that municipalities can do
to protect water resources. Much of the pollution described above comes from buildings, streets, and
development sites, all of which are activities that municipalities, especially in New York State, have a
great deal of control over.

B. CAUSES OF WATER POLLUTION: POINT AND NONPOINT SOURCES

Water resource pollution can be defined as the introduction of substances into a body of water that
adversely affects its intended use. In general, two types of water pollution exist, defined according to the
pathway of contamination.

Point sources of pollution occur when harmful substances are introduced directly into a body of water,
such as from sewage treatment plants, industrial facilities, or an accidental spill. Point sources are often
thought of as “end-of-pipe” sources of pollution.

Nonpoint sources deliver pollutants indirectly through environmental processes, such as runoff flowing
over surfaces such as pavement, roofs, agricultural land, and construction sites. Nonpoint sources are
often thought of as “diffuse” sources of pollution.

Genesee/Finger Lakes Regional Planning Council
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Point sources of pollution can be more easily monitored and regulated using existing technologies
because pollutants enter the environment at a specific location. Nonpoint sources are more difficult to
evaluate and regulate because pollutants enter the environment over a broad area. With nonpoint source
pollution, the underlying sources and systems that contribute to the pollution must be controlled, rather
than just the “end of the pipe.” The United States Environmental Protection Agency has proclaimed
nonpoint source pollution to be the greatest cause of water quality degradation in the United States,
thereby highlighting the importance of its abatement.

Water pollution occurs from a variety of activities. Human practices are often responsible for the
contamination of water bodies. Rain water flowing over land, for example, picks up a wide array of
contaminants ranging from salt used for de-icing roads, to leaked motor oil and gasoline on driveways
and parking lots, to agricultural and lawn chemicals, to large amounts of silt from open construction sites.
The streams, ponds, and wetlands that are polluted by runoff can subsequently suffer from salinization
(abnormally high levels of dissolved salts), eutrophication (excessive nutrient levels), and siltation (large
deposits of silt). Eutrophication results from water that has received high levels of phosphorus and
nitrogen, often from animal wastes in agricultural areas or untreated sewage in urban areas. Higher
nutrient levels induce the prolific growth of aquatic plants and algae. When these plants die and are
consumed by bacteria, oxygen is used, resulting in lower levels of dissolved oxygen in the water. The
depletion of oxygen Kills the small aquatic invertebrates consumed by fish.

C. CLASSIFYING POLLUTANTS

Regardless of the manner in which they enter the water, pollutants can be classified according to their
properties:

» Toxic » Nutrient
 Sediment » Bacterial

Toxic pollution includes chemicals that poison and kill organisms in and near streams, rivers, and lakes.
When a body of water has a high level of toxic pollution taken up by fish and accumulating in fish tissue,
fishing for the purpose of human consumption is banned to protect human health. Even low levels of
toxicity can be lethal over time when the chemicals accumulate in predators that consume large amounts
of slightly poisoned organisms. This build up is known as “bio-accumulation.” Examples of toxic
pollutants include pesticides and herbicides; gasoline, oil, and other automotive products; household
cleaning products; paints and solvents; battery acid; industrial waste chemicals; and some substances in
car exhaust and solid waste incinerator smoke.

Sediment pollution includes soil, sand, silt, clay, and minerals eroded from the land surface and washed
into water. Sediment is typically derived from areas with exposed soils. Without a cover of vegetation,
rainwater flows quickly off the land surface, picking up particles of soil, rather than slowly soaking into
the ground. In addition, hard surfaces (also known as impervious surfaces) such as roofs, streets, parking
lots, prevent rainwater from slowly soaking (“infiltrating™) into the ground. In many cases, the rain is
channeled through gutters and drains to a nearby stream or ditch. Unless appropriate practices are put in
place to slow the flow and dissipate the energy, this sudden increase in quantity and speed of water can
erode the banks of a previously healthy watercourse.

Sediment overload causes a number of problems for aquatic organisms. Because fine sediment

particulates are suspended in water, the resulting cloudiness decreases the amount of sunlight that can
reach aquatic plants that provide food and oxygen for aquatic animals. As sediment settles, it fills the
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voids between rocks, destroying habitat used by many invertebrates. Sediment also clogs the gills of fish,
crayfish, and other underwater organisms. Sediment can bury fish and insect eggs, and prevent them
from hatching. Sediment particles also often pick up other forms of pollution such as toxic substances,
nutrients, or bacteria. These pollutants are washed with the sediment into a water bodies.

Nutrient pollution results from an overabundance of elements in water, such as nitrogen and phosphorus.
All organisms require nutrients to survive, but high levels can be detrimental by stimulating excessive
aquatic plant growth, particularly algae and vascular plants. A water surface that has been clouded by
“algal blooms” blocks sunlight from reaching deeper levels of the water column, effectively retarding
plant growth in these zones. When large quantities of algae die, bacterial decomposition uses dissolved
oxygen, depriving aquatic organisms of oxygen needed for survival. This “feeding” or fertilizing of
surface vegetation also makes water related recreation, such as swimming or fishing difficult. Sources of
nutrient pollution can include effluent from sewage treatment plants, leakage from improperly maintained
onsite wastewater treatment (septic) systems, industrial discharges, and agricultural and home lawn-care
fertilizers.

Bacterial pollution occurs when an excess of harmful bacteria is present in a water body. Although there
are several species of benign and beneficial bacteria in water, larger concentrations of certain types can be
lethal to animals (including humans) that drink or accidentally ingest contaminated water. Sources of
bacterial pollution include sewage treatment effluent, leakage from improperly maintained septic systems,
animal wastes (including excessive and invasive waterfowl), and discharge from watercraft toilets.

D. THE WATERSHED APPROACH TO PLANNING

There is a growing emphasis to plan for and manage surface and ground waters on a watershed basis,
rather than the traditional administrative political unit. The use of political boundaries in natural resource
management has worked effectively when dealing with remediation of point source pollution, since
easily-identified discharge points (i.e. the outfall pipe) usually fall exclusively within an administrative
boundary, such as a city, town, or village.

However, combating nonpoint source pollution within the framework of the individual municipality is
considerably less efficient as a result of:

e Multiple diffuse origins of the pollution;
e Multiple points-of-entry of the pollution; and
e Considerable distances between the pollution source and the affected water bodies.

Because water does not recognize political boundaries, a watershed-level, inter-municipal effort can be
most effective to successfully manage nonpoint source pollution. Their key role in regulating activities
that affect water resources (land and water use and development patterns) makes local governments a
critical part of this cooperative effort. In New York State, with its tradition of “home rule,” municipalities
have a great deal of control over development. With this authority, however, comes responsibility. In
order to protect the water resources of the State, municipalities need to follow good planning processes
and adopt and enforce responsible land use regulations. Local governments can also protect water quality
by establishing guidance and oversight that ensures the implementation of best management practices
(BMPs) for municipal activities, such as road maintenance and de-icing, and municipal construction
activities.
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IV. OVERVIEW OF THE REGULATORY FRAMEWORK FOR THE PROTECTION OF WATER
RESOURCES

A. LOCAL, STATE, AND FEDERAL ENTITIES INVOLVED IN WATER RESOURCE PROTECTION

1. LoCAL AGENCIES

1. Local Government Programs: In New York State, municipalities have significant land use powers
that can be used to effectively address a wide variety of environmental issues. The comprehensive plan,
zoning, and a host of tools such as site plan review, subdivision regulation, erosion and sediment control
ordinances, and special use permits can be used separately or in combination to produce the desired
environmental outcomes of a community.

2. County Planning Departments/County Planning Boards: Counties also affect land use regulation
on a more limited basis through the review of certain municipal zoning and development actions. These
reviews, conducted pursuant to Section 239 of New York State General Municipal Law, are often referred
to as “239 reviews.” County planning departments also assist local governments with land use issues.

3. County Water Quality Coordinating Committee (WQCC): Water Quality Coordinating Committees
represent municipalities, agencies and organizations that conduct planning, education, regulation or
operations that affect water quality. The WQCC identifies water quality problems, prioritizes needed
actions, seeks funding for projects, coordinates programming and recommends policy to protect and
improve water resources in the County and its watersheds.

4. Soil and Water Conservation Districts (SWCDs): County Soil and Water Conservation Districts
(SWCD) are created through an act by the county governing body. SWCDs play a pivotal role in
watershed, recreation and conservation planning, management, stewardship and education and outreach
activities across New York State. SWCDs often work with the agricultural community on voluntary
programs, such as Agricultural Environmental Management (AEM).

5. County Health Departments: County health departments manage and regulate county sanitary codes
and are responsible for onsite sewage disposal systems.

6. Regional Planning Boards: Also called “Regional Planning and Development Boards,” or “Regional
Planning Councils,” these are voluntary public entities formed by groups of counties to address regional
issues and assist with local planning efforts. Water resource protection, especially at the watershed-level,
is a key regional issue that many Regional Planning Boards address.

2. STATE AGENCIES

1. New York State Department of State (NYSDOS), Division of Coastal Resources: The Division of
Coastal Resources helps protect and enhance coastal and inland water resources and encourage
appropriate land use. The Division also works in partnership with local governments in preparation of
Local Waterfront Revitalization Programs, which serve as comprehensive land and water use plans, as
well as intermunicipal watershed management plans which identify problems and threats and
opportunities for achieving long lasting improvements in water quality and establish priorities for action.
Financial assistance for the preparation and implementation of such programs and plans is available
through the Environmental Protection Fund (EPF).

2. New York State Department of Environmental Conservation (NYSDEC): The DEC works to reduce
water pollution through technical assistance for prevention, education, and monitoring; provides financial

Genesee/Finger Lakes Regional Planning Council

8 September 2006



Gap Analysis of Local and State Stormwater Management Requirements

Yates County, New York State

assistance for demonstration programs, existing facilities improvement, and construction of new facilities.
The Department has extensive regulatory authority through its administration of the New York State
Environmental Conservation Law (ECL).

3. New York State Department of Agriculture and Markets: NYS Dept. of Ag and Markets provides
administrative support to the State Soil and Water Conservation Committee (SWCC), which in turn
provides guidance to the county Soil and Water Conservation Districts (SWCD); in addition the
Department of Agriculture and Markets oversees many aspects of farming that cannot be regulated by
municipalities.

4. New York State Department of Health (NYSDOH): The DOH monitors impacts of honpoint source
pollution through water quality monitoring and reporting programs. New York Public Health Law
contains statutes regulating the protection of public water supplies from contamination due to source and
nonpoint source pollution.

3. FEDERAL AGENCIES

1. US Environmental Protection Agency: The mission of the EPA is to protect human health and the
environment. Developing and enforcing environmental regulations, providing financial assistance,
performing environmental research, sponsoring and promoting partnerships and programs, and
monitoring hazardous materials and reporting related information to the public are several of the duties of
the EPA. The EPA provides funding to be used by the responsible state agencies for enforcement and
implementation of policies outlined in the federal laws and regulations.

2. Natural Resource Conservation Service: The Natural Resource Conservation Service (NRCS) is a
U.S. Department of Agriculture (USDA) agency that assists private land owners with conserving soil,
water and other natural resources.

3. Army Corps of Engineers (US Department of Defense): The US Army Corps of Engineers
(USACE) is responsible for flood control, navigation, shore protection, environmental restoration,
hazardous, toxic and radiological waste site management, and water resource management and regulation.

4. Fish and Wildlife Service (US Department of the Interior): The US Fish and Wildlife Service
(USFWS) mission is to conserve, protect and enhance fish, wildlife and plants and their habitats for the
continuing benefit of the American people.

5. United States Geologic Survey (USGS): The USGS offers an array of services and data related to
hydrologic research and development, wildlife and fisheries management, invasive species, geographic
information systems, mapping, costal management and watershed planning.

6. National Oceanic and Atmospheric Administration (NOAA): NOAA has several roles directly
related to watershed protection including its role in the stewardship of coastal waters.
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B. SYNOPSIS OF RELEVANT LAWS WITH REGARD TO EROSION AND SEDIMENT CONTROL AND NPS
POLLUTION, WITH SPECIFIC RELEVANCE TO LOCAL MUNICIPALITIES

1. Article 15, Title 5 — Environmental Conservation Law: Protection of Waters:' The Protection of
Waters Regulatory Program was created by the DEC in order to protect the ecological balance of lakes,
streams and ponds of New York State. The program is designed to prevent undesirable activities on
waterbodies by establishing and enforcing regulations that:

1. Are compatible with the preservation, protection and enhancement of the present and potential
values of the water resources;

2. Will protect the public health and welfare; and

3. Will be consistent with the reasonable economic and social development of the state.

The Program establishes a Classification of Waters system based on existing or expected best usage of
each waterbody or stream segment. Waterbodies are classified A through D; those classified as A and
AA are considered to be of the highest level of water quality, suitable to be used as a source of drinking
water. All classification levels can also be appended with the designations “T,” indicating that the
waterbody may support a trout population, or “TS,” indicating that the waterbody may support trout
spawning. A waterbody designated as AA(TS) may therefore be considered to be of the highest quality.

Certain waters of the state are protected on the basis of their classification. Streams and small water
bodies located in the course of a stream that are designated as C(T) or higher are collectively referred to
as “protected streams,” and are subject to the stream protection provisions of the Protection of Waters
regulations.

The Program regulates categories of activities under the following permit designations:

1. Disturbance of the bed or banks of a Protected Stream or other watercourse;

2. Construction, reconstruction or repair of dams and other impoundment structures;

3. Construction, reconstruction or expansion of docking and mooring facilities;

4. Excavation or placement of fill in navigable waters and their adjacent and contiguous wetlands;
and

5. Water quality certification for placing fill or undertaking activities resulting in a discharge to
waters of the United States.

The Program regulates several particular activities that may occur on or around the bed and banks of

protected streams, whether temporary or permanent in nature. These include (but are not limited to):
o Placement of structures in or across a stream, such as a bridge or culvert;

Fill placement for bank stabilization or to isolate a work area (i.e. rip-rap or coffer dams);

Excavations for gravel removal or as part of a construction activity;

Lowering stream banks to establish a stream crossing

Utilization of equipment in a stream to remove debris or to assist in-stream construction.

Certain activities are exempt from Article 15 procedures, such as agricultural activities or those
specifically agreed upon between the DEC and a municipality. Material such as fallen trees or debris can
also be removed from a stream if the banks are not disturbed and no in-stream use occurs.

! NYSDEC, “Protection of Waters: Introduction.” Website last viewed 7/5/06. Visit
http://www.dec.state.ny.us/website/dcs/streamprotection/index.html for a complete summary of Article 15 permits
and procedures.
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2. Article 23, Title 27 — Environmental Conservation Law: Mined-Land Reclamation:?> The Mined-
Land Reclamation Program is intended to assure that the economic development of the mining and
minerals industry be compatible with sound environmental management practices. Through this program,
the Department has established and will enforce regulations that will:

1. Foster and encourage the development of an economically sound and stable mining and
minerals industry;

2. Provide for the wise and efficient use of the resources available for mining;

3. Assure the reclamation of mined lands (This involves conditioning the affected land to make it
suitable for productive use including, but not limited to, the planting of grass, trees, or crops,
and the protection of wildlife or aquatic resources.);

4. Prevent pollution associated with mining activity; and

. Protect the health, safety, and general welfare, of the public as well as the aesthetic values of
the affected land.

ol

The Program applies to all extraction activities from which 1,000 tons or more of a mineral(s) are
removed during twelve successive months.

See page 16 of this report for more information on how to deal with extraction activities in your
municipality or visit the website referenced at the bottom of this page.

3. Article 24 — Freshwater Wetlands:® Freshwater wetlands are those which are submerged lands
(otherwise known as swamps or bogs) which possess unique vegetative characteristics. These areas
provide an area of benefits, such as surface and ground water protection, flood control, and wildlife
habitat. The Freshwater Wetlands Regulatory Program is designed to prevent the despoliation and
destruction of freshwater wetlands by establishing and enforcing regulations that:

1. Are compatible with the preservation, protection, and enhancement of the present and potential

values of wetlands;
2. Will protect the public health and welfare; and
3. Will be consistent with the reasonable economic and social development of the state.

Wetlands which are protected under Article 24 must be 12.4 acres or larger in area. Wetlands that are
smaller than this but possessing unusual or unique value may also be protected by special order. All
protected wetlands in New York State are delineated on official maps maintained by the DEC (or, in the
case of the Adirondack Park, the Adirondack Park Agency).

Almost any activity which may adversely impact the natural value of the wetlands or their adjacent areas
is regulated. Examples of such activities include (but are not limited to):
e Construction of buildings, roadways, septic systems, bulkheads, dikes, or dams;
Placement of fill, excavation, or grading;
Modification, expansion, or extensive restoration of existing structures;
Drainage, except for agriculture;
Application of pesticides.

2NYSDEC, “NYS Mined Land Reclamation Program.” Website last viewed 7/5/06. Visit
http://www.dec.state.ny.us/website/dmn/minedland01.html for a complete summary of Article 23 permits and
procedures.

* NYSDEC, “Wetland Mapping.” Website last viewed 7/5/06. Visit
http://www.dec.state.ny.us/website/dfwmr/habitat/wetmap/index.html for a complete summary of Article 24 permits
and procedures.
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Certain activities are exempt from Article 24 regulations and do not require a permit. Most agriculture
activities as well as other routine or low-impact uses of the land (hiking, hunting, trapping, fishing,
selective tree removal or routine property maintenance, such as dock repair or painting) generally do not
require a permit.

See page 13 of this report for more information on managing and protecting freshwater wetlands in your
municipality or visit the website referenced at the bottom of page 10.

4. Article 17 — GP 02-01: SPDES General Permit for Stormwater Discharges from Construction
Activity:* On January 8, 2003, the Department of Environmental Conservation finalized new permits for
stormwater discharges. A federal regulation, commonly known as Stormwater Phase 11, requires permits
for stormwater discharges from Municipal Separate Storm Sewer Systems (MS4s) in urbanized areas and
for construction activities disturbing one or more acres. To implement the law, the New York State
Department of Environmental Conservation has issued two general permits, one for MS4s in urbanized
areas and one for construction activities. The permits are part of the State Pollutant Discharge
Elimination System (SPDES).

Operators of regulated MS4s must apply for permit coverage by March 10, 2003. In addition, operators
of regulated MS4s must pass a local law addressing pre and post construction site stabilization (Minimum
Measures 4 and 5). Operators of construction activities that exist on or after March 10, 2003 and that
involve one acre or more of land disturbance must obtain SPDES permit coverage through either an
individual permit or the new General Construction Permit.

The new SPDES general permits for stormwater runoff, the Designation Criteria and other pertinent data
are posted on the website cited in the footnote below.

*NYSDEC, “Stormwater Phase Il Permits.” Website last viewed 7/5/06. Visit
http://www.dec.state.ny.us/website/dow/Phasell.html for a complete summary of Article 17 permits and procedures.
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V. WHAT CAN BE DONE AT THE LOCAL LEVEL: TOOLS YOu CAN USE

Assessing a municipality’s existing laws and practices and any gaps that exist is one step towards
protecting water quality. Determining how to fill the gaps is another step.

A. MUNICIPAL LAND USE TOOLS THAT CAN ADDRESS WATER RELATED ISSUES

Comprehensive plans, zoning laws, and subdivision regulations establish a community’s overall vision
and means for its implementation. These tools can address a multitude of issues, and since they all deal
with land use and development, the tools also affect with water quality.

Comprehensive Plans, Zoning Laws, and Subdivision Regulations are considered the “building blocks” of
municipal land use regulation in New York State, and are the basis for many other activities that a
municipality carries out. While common in many areas of New York State, it should not be assumed that
these building blocks exist in every community, or are always as up-to-date or as well-crafted as they
should be. In terms of developing local laws to protect water quality, determining whether these three
building blocks are present and current is the first task.

1. Comprehensive Plan: Comprehensive plans set out the broad goals and vision of a community.

They should be developed with widespread citizen input, and used by the land use decision makers in a
community (planning board, zoning board of appeals, conservation board, code enforcement officer,
planner, municipal board, and elected officials). The plan should reflect current conditions and issues of
the municipality, where the community would like to be, and how to reach those goals. Specifically, it
should identify the type and intensity of development to be accommodated. A Comprehensive plan which
is too generalized may not serve to effective guide future development future development.

The Comprehensive Plan is often best thought of as a strategic document that contains actions and notes
responsible entities to implement actions. According to a 2003 survey by the New York State Legislative
Commission on Rural Resources, 90% of cities, 64% of towns and 62% of villages in New York had
adopted written Comprehensive Plans. The information in the Comprehensive Plan should inform the
community’s zoning law.

2. Zoning: Zoning is the most commonly and extensively used local technique for regulating land use
and development. Zoning also serves as an important means for implementing the Comprehensive Plan.
According to a 2003 survey by the New York State Legislative Commission on Rural Resources, 100% of
cities, 79% of towns and 88% of villages in New York had adopted zoning laws or ordinances.

Ideally, the Zoning Law should be based on the community’s Comprehensive Plan. By using various
concepts within zoning, such as density and use regulations, a community can implement the goals and
vision of the Comprehensive Plan. Certainly, this is easier said than done and many Comprehensive
Plans contain goals and objectives that fail to make it into the binding legal language of the Zoning Code.

To help make the leap from Comprehensive Plan to Zoning to implementation and enforcement, the
Zoning Law should be written in a way that is concise and easy to understand. Including graphics to
illustrate concepts, and simple things such as page numbers and tables of contents help make Zoning
easier to use and understand.

There are two important sub-sections that are usually (but not always) included in zoning that merit
further discussion. These are site plan review and environmental protection overlay districts (EPODs).
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a. Site Plan Review: Site Plan Review addresses the layout and design of development on a single parcel
of land. The site plan review process is one of several means of plan implementation that communities
may use. Site Plan review is a process of greater municipal scrutiny and review for certain uses and/or
structures. It is commonly considered supplemental to other land development guidance controls and is
usually included within a community’s zoning law. It may, however, be a stand alone law, as some
communities without zoning are using.

b. Environmental Protection Overlay Districts (EPODs): An overlay zoning district can be delineated
by a municipality for a geographic area to provide additional regulations to address a topic of particular
concern, such as an environmentally sensitive area, a floodplain, or an historic district. An overlay zone,
as the name suggests, overlaps other, underlying zoning districts, and does not affect the uses allowed
within such underlying zones. With respect to water quality, an Environmental Protection Overlay
District (EPOD) can be an effective control. Many communities have adopted overlay zoning districts to
protect natural resources and water quality. One example is the Town of Irondequoit in Monroe County.
Another example is the Town of Ulysses, in Tompkins County, which has an overlay district pending
adoption.

3. Subdivision Regulation (this includes allowing or mandating conservation subdivision or
clustered development): One of the most common land use activities is the subdivision of land. The
subdivision process controls the manner by which land is divided into smaller tracts of land. Subdivision
regulations ensure that when development occurs, streets, lots, open space and infrastructure are
adequately designed and the municipality’s land use objectives are met. Aspects of Subdivision
Regulation that many municipalities find useful include: distinction between major and minor
subdivision, timeline for subdivision of land, a three stage process (conceptual plan, preliminary plan,
final plan) for review, and the ability for the municipality to charge the applicant for expenses incurred as
a result of retaining outside consultants. These and other features should be integrated into a concise,
easy-to-understand subdivision law. Used correctly, the subdivision law is a key tool used to implement
the objectives of the comprehensive plan.

4. Stand Alone or Targeted Laws: In addition to the three “building blocks” of land use control,
municipalities can also adopt stand alone local laws to address issues that impact quality. There are many
different laws of this type; a few examples include timber harvesting laws, sediment and erosion control
laws, and junk storage laws. Stand alone laws are explained in greater detail in the following sections.

B. WATER RELATED ISSUES: WHY AND HOW THEY CAN BE ADDRESSED BY MUNICIPALITIES

1. Open Space Preservation 8. Road Maintenance
2. Sewer and Water Infrastructure 9. Junkyards
3. Onsite Wastewater 10. Waste Storage
4. Flood Plain Management 11. Mining, Drilling (wells)
5. Environmentally Sensitive Areas: 12. Agriculture
Wetlands and Riparian Areas 13. Forest Management
6. Erosion and Sediment Control 14. Boating/Marinas
7. Stormwater Management and
Drainage
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1. Open Space Preservation: Open space is often valued by community residents for its aesthetic
qualities. In addition, open space can serve important water quality and natural resource goals by limiting
development on sensitive areas. Public accessible open space adjacent to lakes and streams is an
important community amenity and tourism benefit, as well as an indirect water quality “outreach” tool. If
the public has access to the water, they are more apt to develop connections to the water and care about
water quality issues. Waterways are then seen more as a community amenity and not just an amenity for
those who own property along it. Of any level of government, municipalities are often in the best
position to protect open space since development activities that reduce open space are regulated locally.

A municipality should develop an open space plan or an assessment of open space resources included as
part of the comprehensive plan. This plan/assessment should categorize open space resources, examine
their use and function within the community, set priorities for their protection, and consider the best
options for the use and protection of open spaces.

Purchase of development rights (PDR) is a technique whereby the municipality pays a landowner for the
“development rights” of a parcel. In return for that monetary payment, an easement is placed on that
property, ensuring that it remains as agriculture land or open space. Although PDR has been used to
preserve farmland, it can also protect ecologically important lands or scenic parcels essential to the
character of the community. While PDR is a form of open space preservation without the municipality
having purchase the property outright.

The “transfer’ of development rights (TDR) is similar to the ‘purchase’ of development rights (PDR).
Under the New York State zoning enabling statutes, areas of the municipality which have been identified
through the planning process as in need of preservation (e.g. agricultural land) or in which development
should be avoided (e.g. municipal drinking water supply protection areas) are established as “sending
districts.” Development of land in such districts may be heavily restricted, but owners are granted rights
under the TDR regulations to sell the rights to develop their lands. Those development rights may
thereby be transferred to lands located in designated “receiving districts.” Transferable development
rights usually take the form of a number of units per acre, or gross square footage of floor space, or an
increase in height. The rights are used to increase the density of development in a receiving district.

A municipality can preserve open space through several ways. It is important to ensure that the open
space policies of the open space plan or comprehensive plan are implemented through the municipality’s
land use controls such as zoning, the site plan review process, and subdivision regulations. Local
coordination with the Department of Environmental Conservation’s State Open Space Plan is also
important. In addition, nonprofit organizations such as various Land Trusts and the Nature Conservancy
can offer assistance with open space preservation technigues that have worked in communities across
New York State.

2. Sewer and Water Infrastructure: Sewer and water infrastructure is usually approved by and/or built
by the municipality. Careful planning and review of all such infrastructure is very important since new
sewers can significantly improve water quality in an area with failing septic systems. However, new
sewer and water infrastructure can also lead to increased development, more impervious surfaces and the
potential water quality problems that are associated with development.

The municipality should have regular and active dialogue/planning with regional entities on sewer and
water provision such as water authorities and watershed councils. Also, the municipality should clearly
and specifically state in comprehensive plans where the community would like to see such infrastructure
and areas where it should be limited.
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3. On-site Wastewater: On-site wastewater systems are the number one source of nonpoint source
pollution within New York State. The reasonable lifespan of a septic system is 25-40 years — a “biomat”
will slowly accumulate and eventually overwhelm the bacteria’s ability to digest; then a new leach field is
needed and is the only real solution — additives and/or pumping will not solve the problem at that point.
Only 10% of NYS soils are considered to be truly ideal for septic systems. A high percentage of private
wells are contaminated by improperly functioning septic systems. This poses not only a threat to water
quality but also an immediate public health hazard. Through the local regulatory process and the issuance
of building permits and certificates of occupancy, a municipality can have significant control over on-site
wastewater systems.

Onsite wastewater (septic) systems are regulated by county and state health laws, but localities can offer
an additional level of regulation. Proper design and functioning of on-site systems is as important as the
proper design and functioning of a public sewer system. Collectively, on-site wastewater systems are
pieces of the community’s infrastructure. A properly-functioning septic system is both complex and
fragile, further underscoring the need for regular inspection, maintenance and homeowner
education/outreach.

A municipality can amend their existing laws to include the provisions of an on-site waste water system
model ordinance. They can also customize a model ordinance to address situations that may be unique to
their community. County Health Departments, Soil and Water Conservation Districts, and the Cornell
Cooperation Extension can be valuable partners on this issue. Using overlay zoning and the site plan
review process to more closely scrutinize development in sensitive areas are also techniques that can be
utilized in conjunction with stand-alone onsite ordinances.

Additional information on the management of septic systems, including inspections, can be obtained
through the New York Onsite Wastewater Treatment Training Network (OTN).

4. Flood Plain Management: Flood plains are very often environmentally sensitive areas located near
streams and lakes. Usually a portion of the flood plain is wetland area. Good flood plain management
not only improves public safety, but can lead to less development on sensitive areas near water bodies and
therefore can contribute to water quality protection. With participation in the National Flood Insurance
Program’s Community Rating System, a good flood plain management program can reduce flood
insurance premiums for property owners. Most municipalities have their floodplains mapped.

Most municipalities do not have a detailed base flood elevation mapped. Therefore, all communities
should be mapped so that there is a defined base flood elevation (known as the “A Zone” on Flood
Insurance Rate Maps). If there is no defined base flood elevation a licensed engineer should be used,
along with design standards, for the siting and construction of every new development in the floodplain.

How to implement?

e Flood Prevention Ordinance model (New York State Department of Environmental Conservation
model). Almost all municipalities in New York have adopted some form of this ordinance; knowledge
of it, and the regular appointment of a Flood Plain Administrator, and rigorous enforcement is less
widespread;

o Integration of flood prevention concepts into zoning laws and site plan review processes;

o Designation of, and public outreach regarding, a Flood Plain Administrator (as required by the Flood
Prevention Ordinance);

e Attendance at New York State Department of Environmental Conservation and Federal Emergency
Management Agency training sessions by the Flood Plain Administrator.
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5. Environmentally Sensitive Areas: Wetlands, Riparian, and Lakeshore Areas: Construction of new
buildings, roads and parking lots are activities that are typically regulated by the municipality. Such
development often impacts environmentally sensitive areas such as wetlands, stream corridors, and
lakeshore areas. And although some wetlands are regulated by State and Federal agencies, municipalities
can incorporate a greater level of oversight. Wetlands, including temporary wetlands known as “vernal
pools,” contribute an important natural habitat, are often a scenic amenity, and act as a natural stormwater
retention system. Preserving and utilizing natural wetlands as stormwater retention facilities can lessen
the need for costly manmade systems.

Retaining natural vegetation is an important factor in limiting erosion and sedimentation, especially
during construction activities. Municipalities have the ability to control the disturbance of vegetation
through the local regulatory and permitting process for development.

Riparian areas are lands located adjacent to streams or rivers, and lacustrine areas are lands located
adjacent to lakes. Establishing buffers along streams, rivers, and lakes provides protection from
development. Naturally vegetated buffer areas provide not only habitat but water quality benefits as well,
by stabilizing soils that could be eroded by overland flow and enter surface waters, facilitating infiltration
of through leaf litter into the soil, where natural biological and chemical processes take place, and
trapping sediment, all of which together can maintain the integrity of waters, and supported uses.
Municipalities are in the best position to establish effective vegetated buffers along waterway since
development activities that impact water bodies are regulated locally.

Wetlands are often in flood plains or riparian areas, so limiting flood plain and stream-side development
has the added benefit of protecting wetlands. Local knowledge of appropriate state and federal
regulations (especially on the part of the Code Enforcement Officer) is very important. They are the “first
line of defense” in protecting water resources and can inform property developers to file for all
appropriate permits with the Army Corps of Engineers and the New York State Department of
Environmental Conservation.

Much like the regulation of setbacks from roads and adjacent properties through zoning language, a
municipality can regulate development near streams and wetlands with appropriate zoning language.
Once adopted as part of zoning, it is important to allocate adequate resources for fair and consistent
enforcement. There is also the possibility of adopting a Water Protection Overlay district, which covers
all zoning areas but more strictly regulates activities near streams, lakes, and wetlands.

A municipality can protect sensitive areas through several means. These include adoption of
environmental protection overlay districts (EPODS) as part of their zoning law. Riparian protection can
be implemented through setbacks in the zoning code, and the site plan review process (for individual
sites) and subdivision regulations (for larger developments). Alternatively, some municipalities have
chosen to protect wetlands and riparian areas through their sediment and erosion control laws. Finally,
careful administration of a flood prevention ordinance (which many municipalities have), can restrict
development on flood prone, which are also often environmentally sensitive and/or riparian areas.

6. Erosion and Sediment Control: Construction of new buildings, roads and parking lots are activities
that are typically regulated by the municipality. Activities involving land clearance can create erosion,
which leads to sedimentation of waterways. Not only a significant cause of nonpoint source pollution,
sedimentation can increase costs for municipalities in terms of ditch and storm drain cleaning.
Development in areas with steep slopes is of particular concern, as the potential for more damaging
erosion and sedimentation is greater.
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Adoption of a well-crafted sediment and erosion control law or incorporating standards within zoning,
subdivision, and site plan review controls are recommended techniques. Integration of New York State’s
Phase Il Stormwater Regulations at the municipal level would greatly assist in controlling erosion and
sedimentation from construction activities. To help implement stormwater controls, the Department of
Environmental Conservation and the Department of State teamed up to produce the Stormwater
Management Gap Analysis Workbook for Local Officials (SWMGAW). This assessment tool focuses on
stormwater issues, and lists code language that should be present somewhere in municipal law and asks
the municipality to identify it. It is available through the NYS Department of Environmental
Conservation.

Areas of a municipality such as steep slopes, areas with very erodable soils, or areas adjacent to water
bodies, face particular challenges when it comes to erosion. Adoption of effective zoning, subdivision,
and site-plan regulations that specifically regulate the impacts that development in these can have on the
water resources of the municipality is important. Adoption of an Environmental Protection Overlay
District (EPOD), which can place more stringent regulations on these particularly sensitive areas, can also
be very effective.

7. Stormwater Management and Drainage: Impervious surfaces such as roofs (building areas), roads,
driveways, and parking lots are regulated by the municipality through its zoning laws, subdivision laws,
and site plan review processes. Once water runs off of private property, it tends to become the problem of
the municipality. Poorly designed or maintained public drainage infrastructure, such as ditches, can cause
erosion, which leads to sedimentation of waterways. Not only a significant cause of nonpoint source
pollution, sedimentation can increase costs for municipalities in terms of ditch and storm drain cleaning.
There are many ways the municipality can improve the construction, operation and maintenance of this
drainage infrastructure, which in turn leads to less damage to both private and public (roads, bridges, etc)
property and improved water quality.

Adoption of a well-crafted sediment and erosion control law or incorporating standards within zoning,
subdivision, and site plan review controls are recommended techniques. Integration of New York State’s
Phase Il Stormwater Regulations at the municipal level would greatly assist in controlling erosion and
sedimentation from construction activities. To help implement stormwater controls, the Department of
Environmental Conservation and the Department of State teamed up to produce the Stormwater
Management Gap Analysis Workbook for Local Officials (SWMGAW). This is the same assessment tool
used in this report; it is used to compare the language currently present in municipal codes against the
model code language that the DOS and DEC believes should be present in order to provide
comprehensiveness. Regulated MS4 communities are currently the only municipalities subject to
mandatory compliance with the standards set under Phase Il Stormwater Regulations. As such, they are
required by federal and state law to revise their local laws to meet said standards by January 1, 2008.

There is also the option of adopting an Environmental Protection Overlay District (EPOD), which can
encompass particularly environmentally sensitive areas of the municipality (such as lakeshore or stream-
side areas) with more stringent regulations. Finally, it is necessary for a municipality to allocate adequate
resources for fair and consistent enforcement of any law once it is adopted.

Municipalities should also ensure that municipal highway/public works departments are trained in, and
follow best management practices, such as establishing vegetation in newly cleaned ditches. The
Highway Superintendent Road and Water Quality Handbook, Edition 11, the Cornell Local Roads
Program, and training opportunities with county and state transportation departments are resources. A
municipality should regulate new road ditches through Subdivision Regulations and Site Plan Review.
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Municipalities also have the option of forming a special district, known as a ‘drainage district.” Drainage
districts are becoming more and more important as municipalities seek stable funding sources for the
improvement, construction, operation, and maintenance of drainage structures, retention ponds, basins,
ditches, and culverts. Developers, property owners, or homeowner’s associations cannot always be
depended upon to maintain stormwater facilities on a long term basis. Drainage districts are similar to
special taxing districts used for schools, libraries, fire protection, sewers, sidewalks, and lighting.

8. Road and Bridge Maintenance: Municipalities are often responsible for dozens of miles of roads
and roadside drainage-ways and ditches. Roadside ditches are part of the publicly-owned drainage
infrastructure that collects water from a public road and adjacent development. Poorly designed or
maintained ditches can lead to sedimentation of waterways. Not only a significant cause of nonpoint
source pollution, sedimentation can increase costs for municipalities in terms of ditch and storm drain
cleaning. Winter road maintenance, de-icing practices, and de-icing material storage practices can also
negatively impact water quality.

There are many ways the municipality can improve the construction, operation and maintenance of this
drainage infrastructure, which in turn leads to less damage to both private and public (roads, bridges, etc)
property and improved water quality. Regular maintenance of existing infrastructure and establishing
vegetative cover following maintenance using hydro-seeding are some examples; ensuring the consistent
use of these practices is the greatest challenge. Municipalities should ensure that municipal
highway/public works departments are trained in and follow best management practices. The Highway
Superintendent Road and Water Quality Handbook, Edition I, the Cornell Local Roads Program, and
training opportunities with county and state transportation departments are resources. A municipality
should regulate new road ditches through Subdivision Regulations and Site Plan Review. Municipalities
also have the option of forming a special district, known as a “drainage district.” See number 7.
Stormwater Management and Drainage above.

9. Junk: In addition to State environmental permitting, junkyards often undergo regulatory processes
through local zoning. Junkyards can have significant impacts on water quality as old vehicles and
appliances might leak oil or other hazardous and toxic liquids into the soil. After first contaminating the
soil, liquid waste will eventually reach the groundwater and pollute local water resources.

A municipality can revise its zoning to limit junk yards to less environmentally sensitive areas or prohibit
junkyards altogether. If they are permitted or mentioned in zoning or other regulations, a municipality
should ensure that the definition of “junk” encompasses such things as old appliances, household waste,
or uninhabitable mobile homes. Such an action helps to regulate aspects of junk not covered by state law
and ensures greater compatibility with surrounding land-uses.

10. Waste Storage: Storing of waste (hazardous waste, garbage, etc.) can have water quality impacts
when rainwater runs off such materials and into local water bodies. Whether dealing with their own
facilities or regulating private property, municipalities can enforce waste storage regulations.

One of the best things a municipality can do to address waste storage is to simply maintain an inventory
of old municipal and private waste sites (particularly on farms). There is also the potential for local laws
that are more stringent than federal and state regulations. Appropriate Code Enforcement Officer training
is also important.

11. Mining and Drilling: Mining operations can have significant impacts on surface and groundwater

resources. Large mines can alter drainage patterns and affect water tables. Even smaller operations can,
like any land disturbance, cause erosion, leading to sedimentation of waterways. Not only a significant
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cause of nonpoint source pollution, sedimentation can increase costs for municipalities in terms of ditch
and storm drain cleaning. The siting and drilling of gas, oil, brine, and other types of wells can impact
water quality. Local knowledge of state regulations in this matter is important.

A municipality can use traditional zoning powers, such as limiting mining to particular zoning districts as
a regulated land use. It can also apply local laws — such as a steep slope environmental protection overlay
district — to mining, provided the law is written in such as way as to cover many uses/activities and does
not single out mining. A municipality can also participate in the DEC permitting process through the
Mined Land Reclamation Law (MLRL) (New York State Environmental Conservation Law, Article 23,
Title 27) and regulate small scale mines that fall under the threshold of the MLRL. Finally, a
municipality has the option of completely prohibiting mines from the entire municipality.

Knowledge and enforcement of State and Federal regulations is important. Qil, gas and solution mining
is regulated by New York State under NYCRR Parts 550-559. The Department of Environmental
Conservation has the basic responsibility for administering and regulating activities relative to the natural
resources of oil and gas within the State.

12. Agriculture: Agricultural activities can have significant impacts on water quality. Runoff from farms
carries higher levels of phosphorus and nitrates, leading to algae growth and oxygen depletion in nearby
water bodies. Sediment washed from plowed field can choke public drainage ditches and streams.
However, well-managed farmland can help protect water quality. Although many agricultural issues are
regulated at the State level by the Department of Agriculture and Markets and the Department of
Environmental Conservation, local municipal knowledge and encouragement of good agricultural
practices can greatly assist water quality efforts. Local government is the level of government that the
agricultural community is closest too, and often feels the most comfortable with, so a municipality’s
position on good farming practice can help further water quality efforts.

Local right-to-farm laws document the importance of farming to a community and put non-farm rural
residents on notice that generally accepted agricultural practices are to be expected in farming areas. In
small, rural municipalities, personal connections are often very important and many municipal
administrations have close relationships with the farming community. Therefore, municipalities can
actively encourage farms to participate in voluntary programs of the Natural Resources Conservation
Service (NRCS) and the Soil and Water Conservation District (SWCD) such as the Agriculture
Environmental Management (AEM) | Program and the Conservation Reserve Enrollment Program
(CREP). AEM helps farms manage the environmental impacts from manure and agricultural chemicals,
and CREP helps maintain natural vegetation, especially along streams.

A well-developed Agriculture Preservation Plan (either stand alone or as part of a municipal
Comprehensive Plan) helps a municipality prioritize its agricultural assets. Encouraging, acknowledging,
and rewarding farm participation in environmentally friendly practices such as AEM, CREP, and other
programs is something that can be done at the municipal level. The ‘Lake Friendly Farmer’ program in
Ontario County and the ‘Lake Friendly Farm’ program of the Cayuga Lake Watershed Network are two
such models.

Finally, the American Farmland Trust published a Guide to Local Planning for Agriculture in New York
in 2005. This concise, easy-to-use document is a very valuable resource for municipalities in New York
State.

13. Forest Management: Municipalities can and do regulate timber harvesting. As with any land
disturbance, timber harvesting can increase erosion and sedimentation. Sediment entering waterways is
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not only a significant cause of nonpoint source pollution, but can also increase costs for municipalities in
terms of ditch and storm drain cleaning. There are several ways to address this issue, from property
owner education and outreach through County Soil and Water Conservation Districts and/or Cornell
Cooperative Extensions, to municipal registration of large timber harvests, to enforcement of existing
public highway laws (public highway laws often prohibit the deposition of mud and dirt on public roads).
The most comprehensive method would be the adoption of a well-crafted Timber Harvesting Law.

14. Boating/Marinas: For municipalities with navigable waterways, recreational boating can have
significant impacts on water quality, such as waste disposal and boat maintenance. The infrastructure
necessary for boating, such as launches and marinas undergo the local zoning and permitting processes,
so a municipality can have significant oversight on where and how these facilities are built.

Adoption of an effective zoning law or Dockings and Moorings Law which addresses vessel waste and
other sources of pollution related to boating. The addition of a vessel pump-out facility at marinas and
boating areas is a key provision in this regard. Grants are avail able for pump-out facilities at public and
private marinas from the New York State Environmental Facilities Corporation through the Federal Clean
Vessel Act.
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VI. ASSESSMENT AND GAP ANALYSIS OF LOCAL LAWS
A. EXPLANATION OF WORKSHEET METHOD

The assessment and gap analysis of local laws and practices evolved from the recognition for a need to
strengthen local controls regarding stormwater management and erosion and sediment control. While
many communities across New York State recognize that water resources are important, and nonpoint
water pollution remains a huge threat to those resources, it can be a daunting task to review local laws and
practices to evaluate their ability to protect water quality. The Preliminary Local Codes Assessment
Worksheets that follow sets the course for accomplishing this goal.

The Worksheets assess the degree to which local code addresses New York State GP 02-01 — SPDES
General Permit for Stormwater Discharges from Construction Activity.> This law represents the most
comprehensive regulatory procedure to date addressing environmental degradation associated with
stormwater and erosion and sedimentation stemming from new construction activities that disturb an area
of one acre or more. While municipalities in Yates County are not required to pass a law relative to GP
02-01 at this point in time, the regulation nonetheless serves as a useful benchmark that municipalities
across New York State can use to compare and contrast their own local laws.

As explained in detail in Appendix A, the New York State Department of State and Department of
Environmental Conservation prepared a Sample Stormwater Management Local Law. This model law
contains all the provisions needed to comply with GP 02-01. It is designed to be used with any existing
configuration of local land use regulatory provisions. The adoption and enforcement of this model law
would provide the municipalities with a tool for comprehensive protection from erosion and
sedimentation caused by new construction activities that disturb one acre or more of land. The law would
also require, however, a commitment of resources from the municipality for the provision of a designated
official (sometimes referred to as a “drainage officer”) for the purposes of reviewing and enforcing
Stormwater Pollution Prevention Plans (SWPPPs), site inspection and record keeping. This official
would preferably be trained in erosion and sediment control in order to perform these duties properly and
efficiently.

If this law were adopted, the local code enforcement officer, in most instances, would be called upon to
perform these duties. This situation can produce a considerable workload, however, when attempting to
balance routine code enforcement duties with those required of a drainage officer. However, this depends
on local rates of development, individual staff workloads and available supporting staff, such as
administrative professionals, consulting engineers or legal council. In some instances, local
municipalities find it beneficial to utilize the services and staff of Soil and Water Conservation Districts to
perform some of these functions on behalf of the municipality.

Local board members (typically Zoning Board of Appeals and Planning Boards) would also require
routine training in the regulations and procedures of GP 02-01. This can be satisfied by semi-annual
training sessions which generally last between 3 to 6 hours.

Some municipalities may ask, “Why doesn’t the county simply adopt a Stormwater Management and
Erosion Control Law on its own?” The answer is that such a law regulates land use and most land use
regulation (aside from agriculture) is the responsibility of local government in New York State.

> See page 11 for further explanation of GP 02-01.
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Furthermore, some municipalities may ask, “Why adopt a local Stormwater Management and Erosion
Control Law if there are State regulations already in place?”” The answer is that some municipalities,
particularly those that are seeing development pressure in sensitive areas (such as along lakeshores), want

Whether a municipality should adopt a local erosion and sediment control law depends, in large part,
upon local conditions, especially the rate and type of new development. In some cases, the primary
sources of erosion and sedimentation in a municipality may be caused by activities that local government
has little or no control over (i.e. agricultural activities). In such cases, it may be more beneficial to
develop solutions with local landowners rather than enact local laws.

B. PRELIMINARY LOCAL CODES ASSESSMENT: EXPLANATION OF FINDINGS

THE FOLLOWING SECTION PROVIDES SHORT EXPLANATIONS OF THE FINDINGS GARNERED FROM THE
PRELIMINARY LOCAL CODES ASSESSMENT WORKSHEET(S) IN APPENDIX A OF THIS REPORT.

1. Town of Barrington

A thorough review of the Town of Barrington’s applicable local laws (Zoning (1996), Comprehensive
Plan (1976), Local Law #1 of 1993 (Wastewater Management)) revealed that few sections of local law
meet equivalency with GP 02-01 — SPDES General Permit for Stormwater Discharges from Construction
Activity. The only section where equivalency was found was under Sample Local Law, Article 6, which
deals with inspection, enforcement and penalty procedures. Current procedures cited in the Town of
Barrington Zoning Code would likely meet equivalency in this area.

Given that there is currently no reference to stormwater and erosion and sediment control procedures in
the Town of Barrington, adopting the NYS Sample Stormwater Management Local Law, or portions
thereof, may be a prudent course of action. If a municipality adopts this local law, it enhances the level of
enforcement through its local code enforcement staff. If municipalities find that they lack the resources to
enforce the various components of this law, there are several ways that it can still maximize the law’s
potential and success. Municipalities can benefit by simply referencing the importance of and
requirements associated with the Statewide Phase 11 Construction Permit within their local zoning, site
plan review and subdivision regulations, thereby requiring developers to provide proof of compliance
with the Phase Il Construction Permit.

2. Town of Benton

A thorough review of the Town of Benton’s applicable local laws (Zoning (2004) Site Plan Review
(2004), Comprehensive Plan (2001)) revealed that few sections of local law meet equivalency with GP
02-01 — SPDES General Permit for Stormwater Discharges from Construction Activity. There were
several sections of the Town’s Site Plan Review that were found to be similar in scope and intent to the
language of the NYS Sample Stormwater Management Local Law (see sections 4.3: SWPPP Review
Requirement, 2.1: Stormwater Pollution Prevention Plan, and Section 2.2.2.1: Contents of Stormwater
Pollution Prevention Plans). However, none of the sections listed above met the requirements to be
granted equivalency to GP 02-01. In order to attain equivalency, the local law must fully accomplish the
same objectives of GP 02-01. The only section where equivalency was found was under Sample Local
Law, Article 6, which deals with inspection, enforcement and penalty procedures. Current procedures
cited in the Town of Barrington Zoning Code would likely meet equivalency in this area.
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Current Site Plan Review requirements in the Town of Benton with regard to Development Standards are
likely adequate for preventing excessive erosion and sedimentation resulting from new construction
activities. Consultation with the SWCD regarding drainage and erosion control procedures has been
written into Site Plan Review (Article IX Development Standards for Site Plan Review), which should
provide adequate professional oversight of new developments. Town officials can further benefit by
simply referencing the importance of and requirements associated with the Statewide Phase Il
Construction Permit within their local zoning, site plan review and subdivision regulations, thereby
requiring developers to provide proof of compliance with the Phase Il Construction Permit.

3. Town of Italy

A thorough review of the Town of Italy’s applicable local laws (Zoning (draft), Comprehensive Plan
(2004), Flood Ordinance (1992), Disaster Response Plan (2002), Hazardous Materials Emergency
Response Plan, and Uniform Docking and Mooring Law (2003)) revealed that few sections of local law
meet equivalency with GP 02-01 — SPDES General Permit for Stormwater Discharges from Construction
Activity. The only section where equivalency was found was under Sample Local Law, Article 6, which
deals with enforcement and penalty procedures. Current procedures cited in the Town of Italy Zoning
Code would likely meet equivalency in this area.

Given that there is currently no reference to stormwater and erosion and sediment control procedures in
the Town of Italy, the most prudent course of action would be to adopt the NYS Sample Stormwater
Management Local Law, or portions thereof. If a municipality adopts this local law, it enhances the level
of enforcement through its local code enforcement staff. If municipalities find that they lack the
resources to enforce the various components of this law, there are several ways that it can still maximize
the law’s potential and success. Municipalities can benefit by simply referencing the importance of and
requirements associated with the Statewide Phase 11 Construction Permit within their local zoning, site
plan review and subdivision regulations, thereby requiring developers to provide proof of compliance
with the Phase Il Construction Permit.

4. Town of Jerusalem

A thorough review of the Town of Jerusalem’s applicable local laws (Zoning (1995), Comprehensive
Plan (1992)) revealed that few sections of local law meet equivalency with GP 02-01 — SPDES General
Permit for Stormwater Discharges from Construction Activity. The only section where equivalency was
found was under Sample Local Law, Article 6, which deals with enforcement and penalty procedures.
Current procedures cited in the Town of Jerusalem Zoning Code would likely meet equivalency in this
area.

While Article XVI1II “Road Specifications for Dedicated Highways §160-84B lists a “stormwater
management, erosion and sedimentation control plan” as a requirement for submission with the overall
highway plan, this does not meet equivalency for two key reasons: (1), the plan is not referred to
specifically as a Stormwater Pollution Prevention Plan (SWPPP); and (2), the section only pertains to
highways rather than all developments disturbing one acre or more of land. Nonetheless, its inclusion
within the zoning code is a positive step.

For comprehensive coverage regarding stormwater and sediment and erosion control from new
construction, the Town of Jerusalem may want to consider reviewing the NYS Sample 